The relationship between intellectual property (IP) 
I. INTRODUCTION
Since the 1960s, development goals have provided powerful rhetoric and shaped institutional and political strategies for encouraging newly independent developing countries to enact a full suite of domestic intellectual property (IP) laws, to join international IP treaties, and to send government officials for "capacity building" or training programs.
Development rhetoric also has conditioned developing and least-developed countries to demand formal assurances of technical assistance for "development" as a quid pro quo for their participation in the international IP framework. 2 Despite more than five decades of these bargains, technology diffusion to developing countries has been limited with corresponding higher costs of knowledge acquisition for the poorest regions in the world.
The international minimum standards established in the Great Conventions-the Paris Convention for the Protection of Industrial Property 3 and the Berne Convention for the Protection of Literary and Artistic Works 4 , with enhancements from the 1995 TRIPS Agreementare at the heart of the debate over the role of IP in economic development. The foundational IP treaties were concluded during the colonial era and implemented in many of the colonies that now comprise the world's developing and least-developed countries. 5 Upon independence, these new countries could have broken away from the international IP order, but they did not. Instead, the international community successfully encouraged the countries to embrace and participate in strengthening the minimum standards codified in the treaties. The key justification then, as it is now, was that the adoption of IP laws offers a pathway to industrialization that will improve the material well-being of developing countries. With respect to copyright specifically, strong rights were rationalized as a requirement for promoting economic and cultural progress by incentivizing domestic creativity and authorial production. Today, in a variety of international legal and policy contexts, economic development and the public interest feature prominently as key justifications for copyright protection, 6 including in international trade agreements that routinely include the strongest international copyright standards. 7 But the relationship between IP and economic development is not much better understood today than it was more than fifty years ago at the height of the independence movements that swept across much of the Global South. In fact, development indicators in many countries reflect the weakest performance in the areas most associated with copyright law's objectives such as promoting democratic governance, facilitating a robust marketplace of ideas, securing access to 7. See TRIPS Agreement, supra note 6, art. 61; WCT, supra note 6, art. 2; TPP, supra note 6, art. 18.63. educational materials, and improving literacy. 8 A carefully negotiated, and at times contested, set of internationally recognized limits to copyright's bundle of exclusive rights-typically described as public interest limitations-has been the primary instrument for achieving these diverse social goals.
This Article challenges the dominant view that the existing combination of limitations and exceptions (L&Es) permitted by international copyright law for the public interest can meaningfully advance development objectives. The Article examines the design of the international copyright system in light of what economists have learned about the conditions for economic development, and then considers what changes to international copyright law those insights might require. At a minimum, this effort should facilitate more realistic dialogue about the relationship between copyright and economic development. It may also help underscore where developing and leastdeveloped countries should sensibly invest their limited economic and political capital when engaging with the international copyright framework.
This Article proceeds in five parts. Part I draws from literature in the field of development economics to frame the central argument that the current set of international copyright L&Es underserves development progress. Next, Part II suggests that L&Es traditionally associated with the public interest do not inevitably promote economic development; rather, the public interest and development interests are related, but not invariably directed at the same ends. Accordingly, the key insight in Part III is that undiscerning advocacy for public interest L&Es diverts resources to the cultivation of liberal values that, while important in the long run, will not always improve the material and structural conditions that immediately prevail in developing countries. Part IV highlights possible ways to retool the Berne Convention's framework in support of development-centric L&Es. Finally, Part V offers suggestions to more successfully integrate development considerations in the international copyright framework.
8.
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II. DEVELOPMENT AND THE INTERNATIONAL COPYRIGHT FRAMEWORK

A. The Rhetoric of Development and the Institutional Context for International Copyright
Development economics is concerned with the policy choices that affect economic growth, particularly those that can explain and improve the rate and quality of economic progress in a country. Beginning in the 1950s, the study of development across several disciplines sought better understanding of the causes and processes of economic growth, focusing particularly on states that emerged as independent sovereigns post-World War II. Among social scientists, there was heavy emphasis on the role of cultural endowments and institutions-the informal codes and norms that influence individual and group behavior-as key determinants of the development process. 9 Roughly during this same period, neoclassical growth theory focused on capital accumulation as the source of economic growth. Ignoring institutions, history, and distributional consequences, neoclassical models posited that all societies would inevitably move toward a steady state of growth. 10 When convergence did not occur, as evidenced repeatedly in the 1980s and 1990s, neoclassical scholars largely attributed the result to government failures. 11 In pioneering work, Robert Solow and Trevor Swan laid the foundations of what many consider to be the beginnings of modern economic growth theory. 12 Central to their theory was the idea that capital, labor, and technological improvements (i.e., technical change) were the drivers of short-and long-term growth. 13 Solow's subsequent empirical work suggested that technical change was the dominant of the three drivers. 14 Solow and Swan's work went on to become the conceptual foundation of much of modern growth theory, including the convergence literature that emphasized the role of technology over physical capital as the primary source of economic growth. 15 Unfortunately, insights about the development process from historical, sociological, anthropological, or political science-driven theories of societal transformation did not inform the assumptions made in growth economics. 16 This sterile set of hypotheses in modern growth theory contributed to the confidence with which international organizations encouraged-and at times imposed-a wide range of inapt economic policies and legal regimes in developing countries. Examples include copyright laws that did not respect established systems of oral cultural production and that, at the same time, made access to written cultural goods produced elsewhere too costly to obtain. 17 As Karla Hoff and Joseph Stiglitz noted, the absence of history, culture, and distributional consequences left out "the heart of development economics." 18 An important shift occurred with the introduction of endogenous growth theory (i.e., "new" growth theory) in the work of economists, such as Paul Romer and Robert Lucas. 19 The lack of evidence of convergence toward steady-state growth across even developed countries, as well as the inability of neoclassical models to account for persistent divergence in income growth rates and per capita income across countries, provided impetus for new growth economics and its attendant models. 20 As concern over income disparities between countries garnered greater attention among economists, modern growth models began including other factors in the parameters that affect long-run growth rates. 21 The early models developed by Romer, for example, emphasized the accumulation of knowledge as a source of long-term economic growth. 22 [Vol. 21:3:689 started to emphasize factors such as knowledge, institutions, and culture to form a more comprehensive approach to development. 23 Modern economic theory recognizes that these intangibles, alongside history and resource endowments, are important considerations in understanding and planning for development outcomes. 24 Moreover, these outcomes can differ even between two similarly situated countries. 25 The now well-established premise that "fundamentals"-resources, technology, and preferences-"are not the only deep determinants of economic outcomes" 26 and that culture, history, and institutions have a long reach into development prospects, 27 has important ramifications for the classic argument that international copyright law facilitates development.
First, what exactly constitutes "development" in international copyright policy is unclear. Claims that strong-or any-copyright protection promotes development seldom attract serious scrutiny when they are made, nor are they examined when they fail to produce promised results. 28 Intellectual property bureaucracies in developing and least-developed countries that are the targets of technical assistance programs are the least likely to raise questions. Instead, these bureaucracies echo similar assertions about IP and development-sometimes as forcefully as their counterparts in industrialized countries. 29 
23.
See Second, the rhetoric of economic development all but guarantees international organizations extraordinary access to senior policymakers in developing and least-developed countries. International actors exert significant influence over domestic policy making processes in a model best described as "care and control." 30 Undue foreign influence is a pervasive problem in the promulgation of IP laws in developing and least-developed countries; in copyright the results are sometimes inhumane (such as enhanced civil penalties for copyright infringement 31 despite levels of extreme poverty in many countries) and, at other times, are culturally ill-suited-such as copyright protection for "spiritual works" or other sacred objects. 32 To be sure, this foreign "assistance" has also produced some creative legislative outcomes, such as a blend of fair use and an enumerated list of copyright exceptions that have appeared recently in the copyright laws of some African countries. 33 The problem is not simply that international copyright rules may be unsuited for achieving national development goals and interests. Copyright law envisions that the interests of authors and markets will align in specific ways to advance cultural progress and will result from the cumulative choices of creators who are free from state intervention. 34 Like the neoclassical growth literature, leading theories of copyright protection are appreciably distant from the deeply embedded social and cultural institutions that exist in many developing and least-developed countries. 35 38 Moreover, the TRIPS Agreement prescribes a universe of domestic enforcement mechanisms 39 that states must provide and requires that changes in national legislation be reported to the World Trade Organization (WTO). 40 With this level of incursion into the domestic sphere, it is hard to argue that the national or international copyright frameworks, and the types of creativity they support, are free of significant state involvement.
So, to what ends is the state's power over the contours of copyright law directed in developing and least-developed countries? In a longstanding tradition, development rhetoric from international organizations helped shape the expectations of governing elites in developing countries so that they welcome, demand, and sometimes even lead in the paternalism that has long characterized their
36.
See 44 and reinforcing its authority over the domestic policy choices of developing and least-developed countries.
In the meantime, many developing and least-developed countries, especially in Africa, still fundamentally struggle with the relationship between copyright and economic development, and with what is possible within the constraints of the international copyright framework. As such, they have failed to translate even promising international copyright standards into effective national policies that foster innovation and enhance prospects for human flourishing. [Vol. 21:3:689 strong subject matter boundary 45 and an explicit reference to the public domain. 46 The inaugural Berne Act also imposed other limits. For example, the Act limited the author's right of translation to ten years. 47 It also excluded some subject matter. Namely, an author's exclusive rights to prohibit reproduction and translation were made inapplicable to articles of political discussion, reproduction of daily news, or miscellaneous information. 48 Other limits were linked to the prevailing national conditions in member countries in which the author sought protection. For example, the Berne Act subjected international protection to "the conditions and formalities" contained in national law, 49 and it left intact any domestic provisions regarding use of works for educational and scientific purposes. 50 In sum, the early design of international copyright included two forms of L&Es: those that carefully delineated the subject matter of authorial rights and those that preserved space for a country to express domestic priorities by imposing its own additional boundaries on authors' rights. It was in this context of residual sovereignty that the idea of a national public interest was introduced into the international copyright framework. States, not authors, defined the boundaries of the property claim in expressive content, and it was states that determined the need for further conditions in national law for the exercise of those rights. In this regard, the conventional account that copyright legislation and policy tools of commonwealth countries were designed to advance some thoughtfully conceived vision of the public interest in a way different from the civil law countries is certainly exaggerated. 51 Nonetheless, there is some evidence that common law countries only grudgingly tolerated copyright because the alternatives 45 seemed worse, 52 and because many important goals besides the production of creative works were part of copyright law's framework. 53 Historically, most national copyright laws had long reflected a symbiosis between the grant of property rights in knowledge goods and the "public interest." By defining what was subject to the newly minted right to prohibit copying, the English Statute of Anne 54 in 1710 also declared a realm in which copyright had no claim. 55 As such, this realm belonged to the public. And notwithstanding persistent scholarly dissension about the extent to which notions of authorial "right" shared the stage with the public's interest in the Statute of Anne, 56 most commentators have the strong intuition that durational and other limits to copyright are intrinsically linked to public interest objectives. Evidence of some connection to the public interest can be found in historical documents, 57 in speeches and debates from the United States to Europe, 58 and in the trove of scholarly literature examining justifications in support of the institution of literary and artistic property in the nineteenth century. 59 The absence of a robustly delineated public interest to help inform the design of literary property might have been unobjectionable had the boundaries of copyrightable subject matter remained fixed. As copyright protection progressively included more categories of creative works, however, the scope for unilateral state action limiting the scope of protection was correspondingly diminished. At the same time,
B. Constructing the National Public
52.
See Thomas Babington Macaulay, Copyright I (February 5, 1841), in THE COMPLETE WORKS OF THOMAS BABINGTON MACAULAY: SPEECHES AND LEGAL STUDIES 235, 240-41 (1900) ("It is good that authors should be remunerated; and the least exceptional way of remunerating them is by a monopoly. Yet monopoly is evil. For the sake of the good we must submit to the evil; but the evil ought not to last a day longer than is necessary for the purpose of securing the good.").
53. [Vol. 21:3:689 agreement on a common set of international L&Es to balance the expansion in copyrightable subject matter proved elusive even for the relatively culturally homogenous members of the Berne Union. 60 This state of affairs was made more complex by efforts in the late 1960s and 1970s to accommodate developing countries, along with their distinct development challenges, in the international copyright framework. 61 To be clear, the gradual expansion of international copyright protection to new categories of works had some limits. 62 But those limits were unrelated to any overarching theory about the public interest. 63 No effort similar to the one directed at establishing common ground for authorial rights was made then, nor has one been made since, for the public interest in international copyright law. Once the author's exclusive right to reproduce a work was formally recognized in the Stockholm/Paris revisions to the Berne Convention, international copyright law invented a device-the three-step test-to formally limit the extent to which countries could establish L&Es to this primary right. 64 Pursuant to the TRIPS Agreement, the three-step test now applies to all economic rights of a copyright holder. 65 It requires WTO members to confine L&Es to "certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder." 66 The three-step test is among the most contested topics in contemporary international copyright relations, but its application has rarely been judicially
60.
See [F] rom the Berne Act on, the Convention has contained a number of provisions granting latitude to member states to limit the right of authors in certain circumstances.").
63.
See id. at 477-78. Except, of course, to the extent one ascribes copyright protection per se as an expression of the public interest. See, e.g., id. at 477. ("Above all, it is to be remembered that the very fact that copyright protection exists, both at [the] national and international level, is an express recognition of the strong public interest that there is in the promotion of cultural, social and economic progress.").
64.
See id. at 479-81; Berne Convention, supra note 4, art. 9; Jessica Litman, Fetishizing Copies, in COPYRIGHT LAW IN AN AGE OF LIMITATIONS AND EXCEPTIONS, supra note 1, at 107, 109 (criticizing the often repeated notion by rights holders that authors should be able to control all uses of their works and that "every appearance of any part of a work anywhere should be deemed a 'copy' of it, and that every single copy needs a license or excuse"); Martin Senftleben 65. See TRIPS Agreement, supra note 6, art. 9(1).
66.
See TRIPS Agreement, supra note 6, art. 13.
verified. 67 Instead, the test has been the subject of intense scholarly debate over its meaning, scope, and application. 68 Today, by building on the foundations established in the TRIPS Agreement, a slew of international economic agreements have fortified constraints on national copyright policy making-especially in the area of L&Es-by including the three-step test obligation. 69 These agreements also establish mandatory enforcement standards, making maneuvering around internationally required IP entitlements difficult-especially for developing and least-developed countries. 70 For example, in the realm of patents, developed countries have issued threats of retaliation in response to efforts by developing countries to act under the cover of specific L&Es. 71 This has created a culture of intimidation and uncertainty that effectively proscribes the use of state discretion in all of the IP subject areas. In short, the constraints in international copyright law considerably affect what L&Es a country may include in its domestic copyright legislation. These constraints also curtail the prospect of establishing different L&Es that may more directly advance development progress.
In developed countries, demands on the public interest justifications for copyright usually arise in the context of alleged [Vol. 21:3:689 infringing conduct and not as a way to facilitate broad economic goals. In the United States, for example, the fair use doctrine is regularly deployed to justify a wide range of conduct enabled by new technologies. There are other bright-line exceptions to the rights of copyright owners, including some very complex and technical limits such as those in §110(5)(B) (allowing small businesses to turn on the radio and television) and §114(d) (allowing certain types of digital audio transmissions of sound recordings). 72 In the European Union, a system of carefully designed L&Es that address specific uses of copyrighted works has traditionally been less accommodating of technological advances, although this too seems poised for change in the face of rapid technological developments. 73 The point is that leading industrialized countries appear to rely less on L&Es than developing countries to address the challenge of sustainable access to cultural goods. This lack of reliance on L&Es to accomplish large-scale social objectives was not always the case in developed countries. All countries need robust access to knowledge as a pathway to economic development, and limits to copyright can play a critical, if not indispensable role. This was precisely the reason for the United States' long-standing abstention from Berne membership. 74 Pointing out that the United States did not join the Berne Convention until it reached an appropriate level of development may seem trite. Nevertheless, it is important to emphasize why delayed ratification of strong standards was an expedient strategy for a younger and less resilient economy. The other industrialized countries had joined the Berne Convention before the regime (i) required expanded rules of protection for authors; (ii) limited the scope of permissible L&Es and; (iii) imposed other conditions of entry on new adherents. Eschewing Berne ratification thus provided the United States room to devise a range of important policy tools (e.g., copyright formalities) that, together with robust access to foreign literary works, helped establish domestic cultural industries and produced a literate and innovative society. 75 This was not, as is sometimes portrayed, a matter of just "waiting for the right time" in the development arc to adopt internationally required copyright rules. The ability to shape rules and devise incentives for the development of local industries without the Today, global rules under the TRIPS Agreement no longer allow such domestic inventiveness; rather, adherence to the global copyright standards is mandatory. Given these conditions, internationally recognized L&Es should be understood as far more than just another set of levers to assist copyright law's internal balancing act. Instead, international L&Es should be viewed as an important component of modern economic development and growth strategy.
Next, this Article addresses two major challenges of copyright law for development: (1) the implications of the Berne Convention's attempts at harmonization on developing societies and (2) the inability of current L&Es in international copyright law to sufficiently enable economic development.
III. LIMITS OF THE INTERNATIONAL COPYRIGHT FRAMEWORK FOR DEVELOPMENT
A. The Problem with Copyright Harmonization
Neither economic development nor concern for the public interest were the focus of nineteenth century international copyright law. The chief logic of the Berne-fueled international copyright system was harmonization, requiring countries to grant the same minimum rights to authors irrespective of levels of development. The Berne Convention also ensured that harmonization of authorial rights would be progressive. 76 As early as its first iteration in 1886, the Berne Convention included a pair of levers that precluded states from undermining the agreed upon minimum international copyright standards. Articles 15 and 20 of the Berne Act addressed preexisting and future copyright agreements. 77 These articles precluded member states from joining international copyright arrangements other than those providing greater levels of authorial rights, or otherwise not contravening Berne standards. 78 
76.
See See id. The articles were merged during the Berlin Revisions to the Berne Convention and codified as article 20. In its current form, article 20 provides "The Governments of the countries of the Union reserve the right to enter into special agreements among themselves, in so far as such agreements grant to authors more extensive rights than those granted by the [Vol. 21:3:689
The lock-in effects of articles 15 and 20 "meant that no other international copyright agreement different in substance, form or orientation could successfully compete with the Berne Convention." 79 These conditions resulted in a path dependency for the evolution of the international copyright framework, effectuating the progressive harmonization and strengthening of authors' rights. 80 At the same time, they secured the nascent regime from threats arising from shifting political or economic alignments. 81 With progressive harmonization as its fundamental organizing principle, the international copyright framework intentionally restricted national discretion to adapt copyright law to specific institutional and cultural conditions.
Transplanting an internationally designed copyright regime to differently situated societies occasioned widespread disruptive effects in the most vulnerable countries and local communities. For example, an important body of scholarship has explored how the organization of traditional societies produced very different conceptions of "authorship" and "rights." 82 This body of work has also studied how copyright law has supplanted deeply held local customs and beliefs about the creative process and use of creative products. 83 Much of the scholarship questions the conventional utilitarian account that creativity is largely a response to economic incentives. 84 Other threads in this body of scholarship highlight ways in which creativity may be structured and rewarded beyond the exclusive rights model employed in the Berne Convention. 85 Still, other commentators are concerned about how to accommodate pluralism in the design of copyright frameworks. 86 What has garnered far less scholarly attention is the displacement of the Convention, or contain other provisions not contrary to this Convention. institutions that support creative activity in societies not structured along Euro-centric ideals. 87 Far more pernicious than the disruption of local innovation methods was the disruption of institutions of creative activity-the values, techniques, and beliefs that formed distinctive cultures and that, in turn, sustained the norms that nourished innovation in those societies. 88 Scholars have referred to this disruption in the past tense, describing it as a historical event that occurred at colonialism and then stopped. 89 To the contrary, the hyper-harmonization of copyright lawat the rate observed in the TRIPS Agreement and since-facilitates an ongoing and persistent erosion of systems of organization and social governance that stands at odds with copyright's utilitarian emphasis. 90 The utilitarian emphasis makes copyright particularly useful in the mobilization of capital in developed countries, a feature that, in turn, fuels political appetite for ever stronger global copyright entitlements. 91 Copyright harmonization might thus be better understood as a reflection of, and reaction to, processes of globalization. Those processes compel the reorganization of factors of production in a way that privileges certain forms of creativity, especially those that can be commercialized on a large scale uninhibited by the demands of cultural or sociological values. 92 Concern over the continuous expansion of copyright has occupied legal scholarship since the conclusion of the TRIPS Agreement. Ironically, the fact that dominant justifications for copyright law include its role in advancing the political and social conditions that make mobilization of capital possible, while also safeguarding liberal values such as freedom of speech or privacy, makes copyright law somewhat palatable even to its harshest critics. These cherished liberal values gild the proverbial lily by presenting copyright law as both desirable and culturally neutral. The erosion of native cultures and institutions thus continues unabated and appears, even to copyright minimalists, to be a small price to pay in exchange for promoting the causes of free speech, the public domain, or freedom of association. In the meantime, efforts to reap the supposed benefits of 87 .
But See id. at 148 ("[T]he incentives for capital that copyright supplies support the mass culture industries and mass culture markets which in turn have distinct and well-studied substantive preferences and inclinations.").
[Vol. 21:3:689 implanting copyright and other forms of IP more systematically in developing and least-developed countries also remain mostly unsuccessful, at least if measured by substantial improvements in levels of innovation in those regions. 93 This ongoing destabilization of local institutions of creativity-the sources of the cultural values through which creative processes are unleashed and productively applied-may be one of the reasons for the ineffective exploitation of copyright regimes for wealth creation in some of the leading developing countries. 94 Conversely, the global reinforcement of specific forms and standards of creativity, such as notions of "originality," requirements Id. at 615. Such systems, while they can be more efficient administratively, "may fail to enhance the overall amount or quality of technical skill or information in circulation in the local market." Id. Moreover, weak IP administrative systems significantly undermine the ability of developing and least-developed countries to shape global IP rules and how those rules might undermine knowledge spillovers and other public interest or development gains from the patent system. See PETER DRAHOS, THE GLOBAL GOVERNANCE OF KNOWLEDGE: PATENT OFFICES AND THEIR CLIENTS xiv-xv (2010) (arguing that patent offices largely serve the interests of multinational companies).
94.
Cf. RODRIK, supra note 90, at 15-16. This point is analogous to Dani Rodrik's observation that open markets are successful only when they are embedded within social, legal, and political institutions that attract legitimacy because they represent a broad spectrum of the society. The need for such representation requires governments to intervene with more and effective regulation, broader social safety nets and, in the case of copyright, additional L&Es as needed. See id.
for "fixation" of works, 95 and the fetishizing of copying, 96 may be a significant reason for copyright law's tremendous capacity to attract capital in developed countries, especially in the United States. 97 Copyright harmonization privileges and prioritizes the specific cultural context, institutional environment, and value choices reflected in leading neoliberal societies. It should come as no surprise that standard features of copyright law derived from international minimum standards are ill-fitted for many of the institutional environments in which copyright is expected to take root and flourish. 98 When transplanted through processes of harmonization, copyright law must adapt to new cultural and institutional environments or face cultural and economic irrelevance. 99 In such relatively inhospitable conditions, harmonized copyright law cannot easily mobilize domestic mass culture in receiving countries, but it can serve as an instrument of access to goods from those cultures in which copyright has been successful. In short, without appropriate limits and absent mitigating national policies, copyright harmonization has disproportionately adverse effects in countries that are low income or institutionally weak, creating divergent development prospects even where countries arguably started with similar endowments. 100 The kind of deep harmonization and strong enforcement obligations contained in international IP frameworks, such as the TRIPS Agreement and bilateral, regional, or plurilateral treaties, are proverbial millstones around the necks of many developing and least-developed countries.
There are, admittedly, important benefits to the harmonization of basic copyright norms, particularly to encourage cross-border flows in knowledge goods. 101 Enforceable obligations by the state to recognize and enforce property entitlements influence decisions by firms about what kind of cultural goods to invest in, how much to invest, and where to invest. Further, in the digital economy, clearly defined rights, for 95 .
The Berne Convention does not require fixation for the works enumerated in article 2(1). However, article 2(2) leaves it to the discretion of member states to require fixation as a condition of protection. As a practical matter, most countries have a fixation requirement for certain, but not all, categories of works. See RICKETSON, supra note 60, at 239-43 (discussing protection for oral works and the compromise in article 2(2) which arose in the context of fixation for choreographic works).
96. [Vol. 21:3:689 both users and creators, are important inputs in key decisions about the scalability of business models, how to navigate the competitive landscape, and the type of enforcement possible to preserve the highest returns on investment. However, to have positive effects for all countries, the international copyright framework needs to anticipate long-run outcomes from rules of copyright law when applied in different socioeconomic conditions. Or, alternatively, the framework should provide tools that allow for flexible adjustment when it becomes clear that a particular set of rules will not produce desired development outcomes.
B. Types of Limitations and Exceptions in the Berne/TRIPS Framework
The project of harmonizing authors' rights necessarily affected the kind of L&Es recognized by the Berne Convention. The ad hoc approach to the public interest and the absence of developing countries in the period of the Convention's expansion produced a scheme of international L&Es that insufficiently addressed development needs. Further, existing international L&Es have not been retooled for the digital environment, creating both opportunities and challenges for developing and least-developed countries.
The Berne/TRIPS framework determines what L&Es can be adopted at the national level. 102 As set forth below, least-developed countries rarely exploit these opportunities for reasons mostly related to weak institutional capacity. But even if the discretion to utilize L&Es was vigorously exercised by developing countries, the type of L&Es allowed is ill-suited for development needs.
There are two broad categories of Berne L&Es: compensated and uncompensated. This simple categorization has been upset by the extension of the three-step test that, as noted earlier, establishes the outer limits of sovereign discretion to adopt new L&Es. The three-step test under the TRIPS regime also subjects preexisting L&Es to challenge under prevailing WTO jurisprudence. 103 
102.
See 
Uncompensated Limitations and Exceptions in the Berne/TRIPS Framework
Uncompensated L&Es are largely clustered around activities consistent with promoting or securing liberty interests. By ensuring that certain uses of copyrighted works are beyond authorial control and can be undertaken at no economic cost, these L&Es encourage the liberal exercise of personal freedoms; encourage markets for book reviews, commentary, or criticism, which facilitate a robust marketplace of ideas; and leave the basic building blocks of creativityideas and facts-in the public domain.
a. Subject Matter Boundaries
Some uncompensated L&Es reinforce copyright's subject matter boundaries. For example, article 2 of the Berne Convention, which defines literary and artistic works, excludes "news of the day" and "miscellaneous facts having the character of mere items of press information" from the Convention's ambit. 104 Such works can be the subject of national copyright laws; however, Berne Union countries are not under any obligation to protect authors of such works unless, consistent with the national treatment principle, domestic authors of such works are protected. 105 The Berne Convention also leaves it up to member states to decide whether to grant copyright protection for "official texts of a legislative, administrative and legal nature, and to official translations of such texts" 106 and to decide whether "works of applied art and industrial designs and models" are entitled to copyright protection. 107 Finally, the Berne Convention allows countries to impose fixation as a threshold requirement for the protection of literary and artistic works 108 and to impose additional requirements for works of applied art, designs, and models. 109 
104.
Berne Convention, supra note 4, art. See id. art. 2(7); id. art. 7(4) (dealing with protection for photographs); RICKETSON, supra note 60, at 234-35 (noting the strict application of the list of works in article 2 of the Berne Convention).
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b. Liberty-Enhancing Boundaries
Beyond these subject matter exclusions in the Berne Convention are "liberty-enhancing" L&Es. These L&Es are crucial for the protection of individual autonomy and necessary for the realization of personal freedoms. In addition to empowering individual access and use of copyrighted works, liberty-enhancing L&Es recognize and protect institutions, such as the press, that are necessary to ensure wide dissemination of ideas. For example, the Berne Convention leaves discretion to adopt legislation excluding, wholly or in part, "political speeches and speeches delivered in the course of legal proceedings" from the protection required by the Convention. 110 Also, member states can determine the conditions under which "lectures, addresses and other works of the same nature which are delivered in public may be reproduced by the press, broadcast, communicated to the public by wire and made the subject of public communication . . . when such use is justified by the informatory purpose." 111 Moreover, the Berne Convention allows the free use of quotations, "provided that their making is compatible with fair practice, and their extent does not exceed that justified by the purpose, including quotations from newspaper articles and periodicals in the form of press summaries" 112 -as well as the free use of copyrighted works by way of illustration for teaching purposes, 113 and reproduction by the press. 114
Compensated Limitations and Exceptions in the Berne/TRIPS Framework
Compensated L&Es in the Berne/TRIPS framework respond to a different set of concerns. Article 11bis(1) and article 13 address broadcasting rights and reproductions of musical works, respectively. Article 11bis(1) grants authors the exclusive right to authorize the broadcast of their works, or other communication to the public by "wire," "rebroadcasting," "loudspeaker," or "any other analogous instrument transmitting, by signs, sounds or images, the broadcast of the work." 115 Where an author withholds permission to exercise these rights, or for other reasons permission is unavailing, use of the work 110.
Berne Convention, supra note 4, art. 2bis(1).
111.
Id. art. 2bis(2).
112.
Id. art. 10(1).
113.
See id. art. 10(2).
114.
Id. art. 10bis(1).
115.
Id. art. 11bis(1).
may occur on conditions determined by domestic law. In such cases, a competent authority must set equitable remuneration for the author. 116 Similarly, under article 13, a Berne member state can derogate from the general right of reproduction with regard to musical works. 117 So long as the author authorized reproduction of the work and words, subsequent reproduction by others is allowed if national law so prescribes. 118 The Convention allows countries to establish conditions on the right to reproduce musical works and lyrics, subject to a right of remuneration, which can be set by an independent authority. 119 For example, in the United States, a compulsory license is available for a recording artist to make a "cover" (i.e., a mechanical reproduction) of a musical work written by someone else and released by a different recording artist. 120 These L&Es reflect consideration by Berne member states of the rival interests among various stakeholders in the music industry. To mediate those competing interests, the Convention allows countries to establish liability rules in place of exclusive rights, allowing authors and other actors in the recording industry to coexist in a dense network of relationships that prevails in many countries today.
Implied Limitations and Exceptions in the Berne/TRIPS Framework
Finally, the Berne/TRIPS framework recognizes implied exceptions. The most notable relate to article 11, which grants public performance authorizing rights to authors of musical and literary works. 121 The L&Es applicable in this context are generally referred to as "minor reservations" or "de minimis" exceptions. 122 Finally, implied exceptions to the right of translation are allowed, although there is far less clarity about the scope of this exception and state practice on this matter differs considerably. 124 The great divergence of practices suggests that developing and leastdeveloped countries can exercise appreciable unilateralism in providing knowledge goods to citizens in local languages as needed. Yet, they do not.
Limitations and Exceptions in the Digital Copyright Regime
The case for more robust copyright L&Es in all countries has become more pressing than ever before. The constellation of rapid technological changes, cultural and social expectations, and the rise of new intermediaries have created opportunities for courts and administrative agencies to formulate and recognize new L&Es not explicitly authorized by the Berne Convention.
Shortly after the TRIPS Agreement, two new copyright treaties were concluded under WIPO's auspices. The WIPO Copyright Treaty (WCT) 125 and the WIPO Performers and Phonograms Treaty (WPPT) 126 are directed at the protection of authorial interests in the digital environment. As courts in developed countries struggled to adapt copyright law to digital technologies, L&Es occupied center stage in a global battle over the terms on which the digital copyright landscape should be configured. 127 A large part of this battle was about how to share the economic returns associated with unprecedented opportunities to exploit information goods.
The Agreed Statements to the WCT provide some clarification and pay homage to the idea of a dynamic interpretation of the Berne Convention's universe of international L&Es. 128 132 These technologies facilitate a wide range of interactions, offering unprecedented opportunities for the expression of civil and political freedoms, wider cultural engagement, and new forms of social and economic retooling. Information technology platforms and the wealth of information and knowledge they enable constitute central drivers in the formation of new kinds of human and social capital. 133 Exploiting the unchartered space for L&Es in the digital ecosystem will be an important aspect of securing prospects for economic development in an era of data-driven innovation.
IV. THE CASE FOR DEVELOPMENT-INDUCING LIMITATIONS AND EXCEPTIONS
A. Distinguishing the Public Interest, Creativity, and Development
The questions that occupy development and growth economics strongly implicate the objectives and rules of copyright law. Yet, rarely are the copyright policy options or legislative choices recommended for developing and least-developed countries examined in view of relevant insights from these subfields. 134 Whether current models of copyright law play the same role in economic growth in all societies is an unresolved and less studied question. 135 over six decades of copyright and "development" advice from a wide range of sanguine international actors appear not to have made an impression on those same actors who mostly continue to advocate IP policies that have proven domestically unworkable. 136 Perhaps it is because the other challenges to development-corruption, weak or nonexistent institutions, infrastructure deficits, and the failure to invest in public goods-seem to be far more substantial problems than copyright law. And indeed they are, making the design of copyright law that much more material for development prospects.
The economic development question is especially significant in light of unrelenting pressure for developing and least-developed countries to adopt the strongest levels of copyright protection, despite persistent gaps between them and developed countries in both access to knowledge and innovation. 137 A different, new set of L&Es in international copyright law could help address these gaps. To do so, however, L&Es must address different kinds of users, a larger scale of use-including by government agencies-and the cost of bulk access to copyrighted works. The existing landscape of international copyright L&Es described in Part III above does not deal with these types of considerations and consequently is insufficient to aid the development process.
Earlier in Part I, this Article discussed the fact that although conceptions of the public interest existed in some domestic copyright laws, there was no systemic effort to identify or coordinate the different national policy objectives to formulate an ideal of the international public good in the Berne Convention. 138 The choice to limit the international copyright system to identification of a minimum basis for the protection of copyrighted works was intentional so states could adopt locally relevant policies consistent with securing the stable progress of their societies. In other words, states were-and still areresponsible for working out their own ideas of the domestic public interest. So why have developing countries not adopted L&Es that facilitate development in their national laws like the industrialized countries once did? The need for government agencies to be actively involved in leveraging L&Es for development and the scale at which access and use of works must occur for human capital formation make it highly unlikely that the kind of "development-inducing" L&Es needed can be casually deployed. Something more formal is needed to both encourage and defend efforts by willing countries to use copyright law as part of a strategic industrial policy in digital and nondigital arenas. Since it is clear that trade, not authors, provides the dominant rationalization for international copyright rules, 139 developing and least-developed countries are entitled to no less of an opportunity than developed countries had to strengthen their competitive abilities for the knowledge economy by reframing international copyright L&Es as development policy.
Two preliminary points provide helpful support for the argument that current international L&Es and related conceptions of the public interest are insufficient for development purposes. 140 First, while the Berne/TRIPS framework allows for uncompensated L&Es, countries may choose to provide compensation to rights holders. Countries may not, however, convert compensated L&Es into uncompensated access regimes.
Compensation is conventionally understood as a legitimate interest of a rights holder. In this view, stripping copyright owners of the right to demand compensation for use of their works likely violates the minimum international standards and is unlikely to pass muster even under the most generous interpretation of the three-step test. 141 Second, the existing body of uncompensated L&Es discussed earlier, namely, liberty-enhancing L&Es, provides an important set of limitations to copyright law that benefits all countries. Free uses, in particular, signal that the societal interests at stake are too significant to subvert to authorial interests. These two points are important antecedents for considering development-inducing L&Es. By using a combination of standards and rules for uncompensated L&Es, the international framework provides ample flexibility to shape the 141. See TRIPS Agreement, supra note 6, art. 1 ("Members may, but shall not be obliged to, implement in their law more extensive protection than is required by this Agreement, provided that such protection does not contravene the provisions of this Agreement.").
[Vol. 21:3:689 contours of domestic copyright laws and to infuse those laws with locally relevant norms and values.
Copyright L&Es carry immense potential for effecting an innovation culture within the distinctive and relatively weak institutional environments prevalent in developing and least-developed countries. L&Es consistent with local institutional conditions, and which map onto domestic values, are more likely to strengthen domestic capacity for the production of knowledge goods, while also providing essential support for development planning. Examples already exist in developed countries such as the adoption of best practices in documentary film making, various fair use guidelines, and other forms of private-ordering. 142 These flexible pathways to norm setting in developing and least-developed countries serve an important purposenot only to provide much needed clarity in fledgling markets but also to foster the embrace of legal or technological disruptions that catalyze innovation. Additionally, such tools can help formalize customs and practices that, although widely practiced, lack legal certainty and thus are less helpful as evidence of alternative policy approaches to regulating creative industries.
The Nigerian film industry provides a useful example of how culturally aligned L&Es and private ordering can facilitate domestic innovation and markets for locally sourced cultural goods. Ranked by some sources as among the top three movie industries in the world based on volume of movies and revenues, 143 this industry, dubbed "Nollywood," so far has thrived "outside of copyright." 144 The industry's success is in large part due to the socially complex space compelled by Nigeria's tenuous mix of formal and informal rules of governance in economic transactions. Informal networks of power govern this profoundly cultural project where relationships operate to secure sufficient returns on investment against a backdrop of weakly enforced
142.
See laws. 145 In this environment, neither creators nor financial investors look to copyright law to inform business models or to shape economic relationships that are defined much more by ethnicity and class than by legal norms. Conventional copyright discourse cannot be easily reconciled with deeply embedded institutions, including extended familial relations or kinship ties, that permeate business relations and secure longstanding distribution networks for cultural goods.
Nollywood's remarkable success often is used to illustrate limits of the incentive rationale for copyright law. 146 This explanation misses at least two very significant points. First, kinship and relationship networks may explain the limited role of copyright in Nollywood's success. The high likelihood of repeated interaction among agents disciplines behavior far more effectively than weakly enforced copyright laws.
Second, it is precisely because copyright law, through L&Es, leaves ideas and other public domain materials freely accessible that Nollywood creators can exercise the creative discretion they do. These creators do not formally rely on the L&Es allowed by the Berne/TRIPS framework-most Nollywood business and creative leaders likely are unaware that those L&Es even exist in Nigerian copyright law. Rather, local institutions and values already schooled consumers and creators to ignore any attempt to enclose mass culture, and instead to understand sharing, borrowing, and remixing practices as legitimate (or at least uncontrollable) exercises of creativity. As one of Nollywood's leading producers described it:
[W]e were learning the rules set by the rest of the world-not because we wanted to follow those rules, but because we wanted to break them. The [Nigerian] economy would simply not support what those rules required, so we learnt very well what the Americans, Chinese, the Indians and so on, were doing. And then we returned to Nigeria and we [shattered] all of that to become what we are today. 147 In short, intense competition, not copyright, shapes and directs lawful creative activity in this dynamic industry.
A similar account can be told of the rise of tecnobrega in Brazil. 148 [Vol. 21:3:689 facilitated by networks of distributors leveraging specific cultural conditions, expectations, and practices made this music genre a distinctive global phenomenon. 149 These business models, and the competition that follows their adoption, 150 also offer assurances that policymakers should consider narrower copyright protection in order to incentivize investments in other kinds of innovation, such as new kinds of funding models or new distribution strategies. Both Nollywood and tecnobrega have contributed positively to economic growth and development in their respective jurisdictions. These sectors employ more people, create more cultural goods, and invest in technologies more than copyright theory suggests is possible without a system of strong entitlements.
In short, international copyright law's irreverence for local creative systems can influence choices by local firms about where to direct investments, what form those investments are likely to take, and what technology is selected and deployed in the production and distribution of cultural goods. It may mean, as it has in Brazil, Nigeria, and elsewhere, that firms who otherwise might rely on copyright to provide high returns on their economic investments are less likely to replace tested and proven traditional systems with transplanted copyright rules that are devoid of cultural legitimacy. Such a swap likely would not be good business sense, at least not in the short run. However, in the long term, reconciliation of copyright rules and domestic institutions may encourage domestic private interests to harness copyright tools to create conditions that enable human development and benefit a wide range of sectors and industries. 151 
B. Mismatched Berne/TRIPS Limitations and Exceptions
Developing and least-developed countries need different L&Es than those that are likely to attract acceptance from developed country trade partners, or deference in multilateral dispute settlement processes. One difference lies in the beneficiaries of L&Es for development. In most developing countries-and certainly in the leastdeveloped countries-schools, libraries, and museums, where they exist, are the most likely (and sometimes the only) gateways to knowledge acquisition. These institutions should be direct targets of international copyright L&Es, but currently are not. In addition to the institutions that should be targeted, development-inducing L&Es should differ in kind, in scale, and in form (i.e., rules versus standards) from what currently exists. Because much of what we know about the development process centers on the foundational role of education and access to knowledge, particularly for long-term growth, 152 international copyright L&Es for educational institutions should be mandatory.
In the Romer-Lucas model described in Part II, investment in human capital is essential for the development of new knowledge and technologies. The size and quality of a country's human capital stock is affected by accessibility to the ideas contained in creative and scientific works. Although ideas are not copyrightable, the cultural goods that contain them are; people must be able to engage with these ideas in order to learn from and build on them. Formal education is one context in which this engagement best occurs. Government supply of education is especially important in a world where ideas are a dominant source of wealth and productivity. Access to knowledge and education is especially critical for a country's capacity to absorb technical information, to leverage its comparative advantage in certain sectors, and to cultivate a cadre of citizens sufficiently skilled to participate in global supply chains.
In sum, to meaningfully address development goals, copyright law must (1) facilitate the production of knowledge consistent with a robust public domain; (2) facilitate access to information; (3) assist in the formation of human capital and absorptive capacity by; (4) supporting access to knowledge and education. The importance of these conditions-particularly access to education-for development were recognized long ago by the developing countries. However, historical efforts to adapt the international copyright framework to tackle this issue have repeatedly failed.
There are at least five important reasons why the legacy of L&Es from the international copyright framework has proven ineffective from a development perspective. First, the flexibility of the various types of L&Es in the Berne/TRIPS framework requires domestic legislation for citizens to meaningfully experience or exploit them. They are written too broadly to give direction to individual users, and so member states must translate them domestically. This is a challenge for countries that lack institutional capacity to engage meaningfully with these rules.
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Moreover, domestic implementation of the rules requires some exercise, however minimal, of national discretion.
The uncertainty involved with regard to the specific limits of that discretion, as well as the real risk of drawing unfavorable attention from industries in developed countries, 153 makes the effort to apply Berne/TRIPS L&Es seem ill-advised to policymakers in developing countries. Judicially developed L&Es under flexible standards, such as the fair use doctrine, or L&Es promulgated by administrative tribunals or agencies in the developed countries may avoid the scrutiny of WTO trading partners. However, such political grace is far less likely to be extended to the practices and customs (arguably L&Es in their own right) that abound in developing and least-developed countries.
Burdened by the TRIPS progeny, enacting developmentinducing L&Es is now, at best, a risky and uncertain enterprise given the three-step test. 154 There have been important initiatives, such as Max Planck's Declaration on the Three-Step Test 155 and other extraordinary scholarly efforts demonstrating the test's malleability. 156 But these arguments rarely penetrate the circles of policy makers in developed countries. It is the policy makers' opinions that matter most since they are the ones who communicate threats to their counterparts in developing and least-developed countries.
Nor do scholarly arguments sway the political elite in developing countries, whose interaction with international "experts," with international institutions offering funds for "capacity building," or whose exposure to political pressure (including threats of retaliation) almost routinely result in retreat from ambitious copyright law reform initiatives. The stymied Brazilian copyright reform 157 and the controversial efforts of the South African government to overhaul its copyright law are recent examples. 158 In the current global environment, the presumption of flexibility and compromise possible at national levels seems to have disappeared and has been replaced, instead, with the chilling effect of the three-step test and other trade pressures. 159 Second, even if political realities empowered states to define the application of Berne/TRIPS L&Es in their territories, the nature of those L&Es cannot fully support economic growth and development. Only two of the L&Es contemplated in the Berne/TRIPS framework have direct implications for the formation of human capital: the teaching and translation exceptions. 160 These L&Es impact the technical and cultural capacity of low-income countries to engage with, absorb, and productively utilize new knowledge assets developed in richer countries. 161 Nonetheless, the L&Es have rarely been exercised by developing and least-developed countries.
Third, there seems to be little appetite internationally for addressing the application of Berne/TRIPS L&Es to the digital environment. Professor Justin Hughes' caution about the potential difficulty for countries to translate flexible standards into domestic gains 162 is equally applicable to the digital arena.
Adapting international L&E standards to the digital context presupposes a level of legal and technical proficiency that simply is lacking, certainly in the least-developed countries. Given these practical conditions, the WCT's preservation of domestic policy space to develop new L&Es in the digital context rings hollow.
Fourth, international L&E standards typically envision individual uses related to private exercises of liberty. Even with institutional capacity, liberty-promoting L&Es require political commitment to a certain vision of a progressive society. Economic growth can aid in the social transformation that usually precedes embrace of liberal values in traditional societies. L&Es that can fuel such growth arguably should be prioritized in the short term, more so [Vol. 21:3:689 since liberty-enhancing L&Es are not designed to provoke commitments to liberalism, but instead more likely suggest that those commitments already exist.
Finally, with the diminished powers of countries to shape copyright law for locally distinct environments, the old model of deference to nationally determined L&Es, while international rules prescribe ever stronger rights for copyright holders, is simply unworkable for development goals.
This model preys on the weaknesses of importers of knowledge goods who lack institutional capacity to adopt, utilize, and enforce the international L&Es. As already noted, these countries also face distinctive challenges in their domestic institutional environment.
This Article proposes a different model for development progress. It suggests rule-like L&Es at the international level that can be implemented flexibly in the local context. Moreover, it argues that some of these international rules should be mandatory for all countries, ensuring that spillovers from developed countries can further improve the volume and quality of knowledge goods in circulation in global markets.
V. RETHINKING COPYRIGHT LIMITATIONS AND EXCEPTIONS FOR DEVELOPMENT
A. Steps Toward a Redesign of International Copyright Law
The prospects for developing and least-developed countries to benefit from global research and development (R&D) spillovers, to participate in international scientific collaborations, and to reduce the innovation divide are brighter than at any other time in history. Turning these prospects into realizable gains, in part, requires addressing barriers to knowledge acquisition and facilitating the diffusion of knowledge across borders. International copyright law is not the only hurdle to these goals, but it is an important one. Efforts by various stakeholders to address the global knowledge and innovation gap would benefit from renewed attention to the international copyright framework and, especially, a redesign of international copyright L&Es.
Scholars usually describe L&Es as purposive tools that aid copyright law in achieving its public interest ends. 163 been important in efforts to counter the dominance of copyright maximalism in developed countries. But it may have done a disservice to the needs of developing and least-developed countries. Conceiving of L&Es as a tool to achieve copyright goals reduces the pressure to design copyright law to serve large scale socially beneficial outcomes. It allows copyright protection to grow unhindered because it assumes that whenever there is an imbalance, some L&E will fix it.
If copyright law is to have an important role in promoting economic growth and development, it has to look different in developing countries. International copyright law should both enable and support this difference. After all, international copyright law is a social institution. And like all social institutions, there is an expectation that it will be fair and will facilitate attainment of collective and individual goals under conditions most conducive to the fullest expression of human flourishing. A set of possible first steps toward aligning international copyright law for development are set forth below.
Strict Enforcement of Copyright's Boundaries in a Local Context
The literature on endogenous growth has important implications for the design of copyright law. First, copyright's ideaexpression distinction 164 is much more fundamental to development than one might expect. Although the principle has only recently been codified in international copyright law, 165 most developed countries have long recognized copyright protection only in expressive works of authorship and not in the underlying ideas. 166 And since copyright legislation in developing and least-developed countries is rarely drafted by local experts, but involves direction and commentary from WIPO, the idea-expression distinction is typically featured in the laws of these countries as well. 167 One might rationally think of the idea-expression distinction as sufficient to address the emphasis on ideas as the most important driver of economic growth. 168 Certainly, excluding ideas from copyright protection plays a key role in maintaining a robust public domain from which all creators can freely draw. But the idea-expression distinction 164 .
See TRIPS Agreement, supra note 6, art. 9(2) ("Copyright protection shall extend to expressions and not to ideas, procedures, methods of operation or mathematical concepts as such."). For a detailed discussion concerning idea-expression dichotomy, see [Vol. 21:3:689 needs to be implemented locally to favor scientific use and discovery in these countries. Leading arguments for the public domain emphasize this productive function. 169 If the public domain furthers creative production because it makes the building blocks of creativity accessible, then a disciplined copyright system tailored to the formal and informal structures of the local community is essential to improve the size, quality, and diversity of the public domain.
Harmonization of the Education Exception
The central role of education in economic growth and development has already been mentioned, but it can hardly be overstated. In the digital context where anxiety over copyright's deficiencies for the digital age led to new international rights being grafted onto the copyright system, countries nevertheless still acknowledged the need for balancing the rights of authors against "the larger public interest, particularly education, research, and access to information." 170 Even in developed countries, educational L&Es fall far short of what they should be to prepare citizens for a knowledge economy. 171 There is no single L&E for education in the Berne/TRIPS framework. Instead, there are L&Es that support activities relevant to education. 172 provisions in the national laws of Berne member states. 174 There are also L&Es that address reproduction for educational purposes, school performances, and recordings of educational communications such as for online classes. 175 Moreover, there are neither specific L&Es for educational institutions nor for making copies for students or for distributing protected works. There are no L&Es addressing circumvention of technological protection measures or rights management information for educational purposes. 176 Other than the Berne Appendix, 177 there are no specific provisions for translation of educational materials, which is an important issue for many developing and least-developed countries.
In the digital environment, copyright is an impediment to routine educational activities such as uploading and downloading documents, forwarding email, posting links to websites, 178 watching online videos, participating in Massive Open Online Courses (MOOCs), and many more. Many initiatives to harness the power of information communication tools in the educational context currently operate in the shadows of national and international copyright obligations. Using MOOCs as an example, students enrolled in these classes are downloading, sharing, distributing, and posting content online, both in the digital "classroom" and with other students around the world. 179 [Vol. 21:3:689
MOOCs provide a good example of how the exercise of L&Es in one country could benefit populations in other countries. Indeed, in the digital environment, least-developed and developing countries rely on L&Es exercised in developed countries-as much as they might on L&Es enacted in their own domestic copyright laws-to gain access to knowledge and information. 180 An important implication of the Romer-Lucas contributions 181 to endogenous growth theory is that to sustain economic growth, there must be significant spillovers or other sources of increasing returns to capital arising from technical changes. 182 On the one hand, an educated workforce reflects returns to capital in the form of better employees, new ideas circulating in society, greater purchasing power due to greater numbers of wealthier citizens, and a better informed and more productive society. On the other hand, barriers to education limit the positive externalities that could otherwise benefit growth and development such as skilled labor markets 183 and, possibly, higher rates of citizen participation in political and economic markets. 184 In all countries, even leading developed ones, such as the United States, educational L&Es require attention. 185 Efforts to formulate a coherent L&E standard for education, particularly for online educational activities, could be an important step in providing the legal framework necessary to facilitate access to knowledge. Also important is the development of private ordering techniques that release knowledge goods from the source and make them available to users without consent. 186 
180.
The same observation is true in relations between developed countries, and across countries at different socioeconomic levels. Differences in copyright rules may, for example, allow citizens in Country A to access cheaper products from Country B because Country A adopts an international exhaustion rule. Such arbitrage is contemplated by the rules in the TRIPS Agreement which adopts no rule on exhaustion. See TRIPS Agreement, supra note 6, art. 6.
181. Today, a constellation of factors-government subsidies, tax policies, L&Es, constitutional or human rights claims, and other legal regimes-ensure that most citizens in developed countries have access to knowledge and cultural goods. Increasingly, however, evidence suggests that even for these countries, newly designed (or broadly applied) copyright L&Es constitute part of an important set of policy levers needed to advance economic growth in a knowledge economy. 187 
Maximizing Use of Authorial Works for Human Capital Formation
The diffusion of knowledge is critical to ensure a dynamic interplay between the public domain and the production and introduction of new goods in society. As Professor Jessica Litman put it:
The most important reason we want authors to create and communicate new works is that we hope people will read the books, listen to the music, see the art, watch the films, run the software, and build and inhabit the buildings. That is the way that copyright promotes the Progress of Science. 188 The presence of knowledge goods in a society is necessary, but not sufficient, for producing new goods and technologies; enhancing productive output requires that knowledge goods actually be used. The development of human capital requires steady access to knowledge goods-as Vernon Ruttan observes, "the production of human capital is intensive in its use of human capital." 189 Economic growth is potentiated not just because new goods are added to society but also because knowledge helps shape the structural conditions in society, making it better equipped to absorb new ideas and to leverage them productively. In one measure of global innovation, least-developed countries ranked lowest in human capital and research, and in knowledge and technology outputs. 190 Earlier research on sources of growth in developing countries regularly found the ratio of productivity growth to economic growth to be much smaller in those countries, and led to the belief that this was due to inappropriate forms of technology being transferred. 191 While scholarly and policy emphases [Vol. 21:3:689 among economists increasingly address the role of multinational enterprises and transnational production chains in technology transfer, the capacity to absorb technical knowledge remains foundational to economic growth. Such capacity is crucially linked to education and improved skills in the labor force. 192 Copyright's bundle of exclusive entitlements and L&Es requires reliable domestic institutions to capture and secure the gains produced through the creation and diffusion of knowledge and knowledge goods. Put differently, institutions are necessary to ensure national copyright law achieves appropriate returns to a country. To facilitate maximum returns, international copyright law should support national choices both through flexible standards and rule-like L&Es. Where countries fail to adopt L&Es, the international copyright framework could supply them. This gap-filling role is especially crucial for development progress in countries that are still in the embryonic stages of institution building and that continue to struggle with extreme human capital and resource constraints.
Eventually, the goal is for countries to retain sufficient domestic power-with explicit international support-to craft the best balance between institutions and cultural endowments under their domestic copyright laws. What seems clear, however, is that a generalized, "cut and paste" approach-whether to copyright entitlements or to L&Es-cannot adequately support the use of copyright as part of an effective development strategy. Mechanically plugging L&Es into national copyright laws will not achieve sufficient gains in development progress. Allowing for other factors, especially differences in modes of economic organization and whether a specific developing country has restructured its institutions differently from what existed under colonial conditions, will determine how well a country can meaningfully develop L&Es to pursue specific development strategies.
International copyright reforms are not the only necessary policy initiatives to address the economic growth and development challenges of developing and least-developed countries, but international copyright rules are an important piece of the puzzle. At a minimum, the global rules influence the extent to which countries can coordinate and encourage international knowledge diffusion. Policy makers and international organizations already recognize the importance of assisting developing and least-developed countries benefit from emerging patterns of global R&D collaborations, strengthening their capacity to absorb international R&D spillovers, and participating in the internationalization of science. 193 Attention to the L&Es in the international copyright system might offer a small, but important, step in achieving these goals. 194 
B. Mandatory International Limitations and Exceptions
Positive externalities from increased access to and use of copyrighted works could be enhanced if a new set of international L&Es along the lines proposed above are mandatory. For developing and least-developed countries, mandatory L&Es for cultural institutions are especially important. Such institutions-libraries, museums, and archives-represent a significant source of knowledge goods for populations in many regions. 195 In 2010, WIPO's Standing Committee for Copyright and Related Rights (SCCR) adopted a work plan on "text-based" work for libraries and archives, education, and persons with disabilities. 196 This work plan so far has produced the first mandatory international instrument for copyright L&Es. In June 2013, WIPO member states concluded the Marrakesh Treaty to Facilitate Access to Published Works by Visually Impaired Persons and Persons with Print Disabilities (Marrakesh Treaty). 197 The Marrakesh Treaty requires contracting parties to establish exceptions to the right of reproduction, the right of distribution, and the right of making available under the WCT, to facilitate the availability of accessible format copies for persons who are print disabled. 198 It is an unprecedented treaty in a number of regards: Structurally, it upsets the dominant "rights only" model of international copyright law that has proliferated in recent years by mandating a specific L&E for the benefit of users of the copyright system. Instrumentally, it uses copyright law to effectuate a human rights end. Normatively, it prescribes a method of implementation that [Vol. 21:3:689 presumptively complies with the three-step test. 199 Something similar is necessary for educational institutions and for libraries, museums, and archives.
Like the traditional press, the role of libraries has been significantly transformed by digital information technologies. 200 The breadth and range of services libraries can offer, and the global populations they serve, afford meaningful prospects for cultural and economic growth everywhere. 201 In many countries, libraries and archives are the institutional frontlines of culture and information. Libraries and archives represent the most accessible and dependable source of information, scientific materials, and knowledge.
In Europe, international, cross-border collaborations are increasingly a key source of leading research outputs. The Association of European Research Libraries, La Ligue des Bibliotheques Europeene de Recherche (LIBER), states that "over 40 [percent] of research outputs from France and Germany are from international research collaborations." 202 The US Library of Congress has exchange arrangements with over five thousand institutions worldwide 203 in order to, among other things, foster exchange of materials. Since 1962, it has maintained overseas offices "to acquire, catalog, preserve, and distribute library and research materials from countries where such materials are essentially unavailable through conventional acquisitions methods." 204 Libraries act as key agents in providing opportunities for knowledge accumulation and, ultimately, in facilitating the development of skilled labor that is important for national economic growth prospects.
The absence of harmonized L&Es for libraries is increasingly a key impediment to access to knowledge goods. According to one study, "exceptions for libraries and archives are fundamental to the structure of copyright law throughout the world, and . . . the exceptions play an important role in facilitating library services and serving the social objectives of copyright law." 205 Over three-quarters of WIPO's membership have a statutory exception for libraries that typically addresses the making of copies (usually single copies) of works for readers, researchers, and other library users, and the making of copies for preservation of materials in the collections. 206 Other exceptions address the ability to make copies for replacement of works that have suffered damage or loss. 207 The European Union's 2001 Directive adds to these traditional exceptions an express authorization for libraries to make digitized copies of works available on-site to users for research and study. 208 Still, libraries have been hampered in what they can do with the digital communication tools available. As with education, no single library exception reflects the full spectrum of activities or uses that could enhance the degree of knowledge goods in circulation globally. 209 Moreover, there remains significant variation across countries concerning the type of libraries that can make legitimate copies directly available (publicly funded, publicly accessible, or all libraries), what can be copied (full-text articles, extracts, published versus unpublished works), the conditions under which copies can be made, and the kind of copies that can be made (electronic, reprographic). 210 Some countries have no statutory exceptions for libraries. 211 Mandatory L&Es for libraries, archives, and other educational and cultural institutions are essential to facilitate both libertyenhancing and development-inducing goals. A digitally globalized environment makes content distribution and cross-border sharing remarkably feasible. It is important that L&Es strengthen those institutions from which people most often access knowledge goods. The increasingly collaborative nature of international research and scholarship, catalyzed by the growth of the internet and digital communication, will certainly continue driving cross-border demand for content in libraries and archives. 212 [Vol. 21:3:689
One might argue that a system of licensing would be a better alternative to mandatory L&Es to promote bulk access to cultural goods 213 -and particularly to pursue the kind of objectives that are important for economic growth and development. Many journals and electronic publications are already offered online for free. 214 Additionally, open-source development of educational materials is increasing, and some may view this as a superior option to mandatory L&Es. These are all important solutions and worth exploring, but none can replace the role of a mandatory L&E that establishes a normative baseline for further policy prescriptions. A mandatory international L&E targeted at educational institutions, which deals specifically with access to educational materials and educational uses for digital and nondigital works, should be part of a larger set of tools used to address the pressing need for education in developing and least-developed countries.
These ideas about education, libraries, and archives appeal to the possibility of an international instrument specifically dedicated to L&Es. Previous work exploring prospects for an international L&Es instrument identified reasons for bringing coherence to the unregulated space of copyright L&Es, 215 concluding that a global approach to L&Es is necessary: i) to facilitate transborder exchange, both online and in traditional media, by eliminating inconsistency and uncertainty, and encouraging uniformity of standards of protection and transparency; ii) to alleviate institutional weakness of States who need diffusion most ([developing and least-developed countries]); iii) to counteract the recent shift to bilateralism and regionalism in international copyright policymaking; and iv) to constrain unilateral ratcheting up of global standards. A new international instrument with a broad membership offers an opportunity to eliminate anticompetitive effects associated with differing levels of protection across national jurisdictions while also consolidating recent gains in integrating public interest goals into the international copyright system. 216 The same study also offered some minimum goals of an international approach to L&Es, such as: i) elimination of barriers to trade, particularly in regard to activities of information service providers; ii) facilitation of access to tangible information products; iii) promotion of innovation and competition; iv) support of mechanisms to promote/reinforce fundamental freedoms; and v) provision of consistency and stability in the international copyright framework by the explicit promotion of the normative balance necessary to support knowledge diffusion. Ideally, an international instrument on L&E's must: a) be flexible; b) leave some room for cultural autonomy of national states, allowing diverse local solutions; and c) be judicially manageable. 217 The L&Es agenda at WIPO should be viewed as a crucial part of the longstanding attempts to align copyright law with broader welfare concerns. This agenda should not stop at WIPO, but should be advanced at national and regional levels. Moreover, developing and least-developed countries must themselves become more attuned to the tradeoffs involved when new international L&Es are proposed in international fora. Given the weak political appetite for L&Es at WIPO, simply adding L&Es to international copyright law, the way people might adorn a Christmas tree with ornaments, imperils prospects to undertake the kind of serious reform necessary for copyright in developing countries to accomplish its central purpose: the encouragement of learning for development.
V. CONCLUSION
The existing roster of international L&Es is poorly adapted to the central challenge of developing and least-developed countries, namely, the formation of human capital required for economic development. Limitations and exceptions that promote the public interest by securing privacy, facilitating civic and social engagement, and ensuring freedom of expression are important elements of the liberty interests copyright is intended to foster in pluralist societies. These liberty-enhancing L&Es have enjoyed considerable acceptance in the international copyright system, and they should continue to be strengthened.
But in a world of limited political and economic capital, developing and least-developed countries must choose among a set of priorities. Personal freedoms play an important role in developing human capital, but without economic growth and development, the full benefits of liberty cannot be appropriated in the broader economy. What is needed in addition to liberty-inducing L&Es are developmentinducing L&Es-new international L&Es that strengthen the capacity of developing and least-developed countries to absorb and utilize knowledge inputs.
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To the extent copyright law is an integral aspect of shaping the conditions necessary for human flourishing, and thus foundational for national economic development, the design of international and national copyright law matters a great deal. The pressure to harmonize copyright law-and the long practice of doing so-only in the direction of strengthening exclusive private rights has made it unnecessarily difficult to adjust the system to accomplish goals that are important for the welfare of developing and least-developed countries.
Read in the most ambitious light, the arguments in this Article suggest that current international copyright law imposes an externality on society at large. Wherever there are bright minds in sub-Saharan Africa, or in other regions in the Global South, an overly restrictive international copyright framework will be one factor (not the only factor by any means, but certainly a factor) making it more difficult for those minds to be trained, developed, and to become productive assets for society at large. Scholars and the international community must return to an honest dialogue-one that has the potential to infuse countries with a genuine capacity to demand and implement international copyright norms consistent with their own development aspirations.
